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DETAILED ACTION 

Claim Objections 

1. Claims 10 and 11 are objected to because of the following informalities: step(iii) 
should be changed to step (3). Appropriate correction is required. 

Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

3. Claims 1-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Aldrich (US #4,517,205, hereafter Aldrich) in view of Franke (DE 19503635, English 
translation, and Derwent Abstract, hereafter Franke). 
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4. Aldrich discloses a method of preparing molded confectionary articles, 
comprising the steps of: 

a. Preparing a liquid candy composition which solidifies upon cooling, said 
liquid composition being a first temperature (column 4, lines 51-65); 

b. Preparing a second liquid composition which solidifies upon cooling 
(column 3, lines 25-40), said second liquid composition being at a second 
temperature which is lower than the first temperature (column 4, lines 62-66); 

c. Co-depositing the liquid candy composition and the second liquid 
composition in molds (column 3, line 63 to column 4, line 5);and 

d. Cooling the molded compositions in the molds so as to solidify the 
molded compositions to form molded confectionary articles (column 4, line 66- 
column 5, line 3). The examiner notes that although Aldrich does not explicitly 
disclose cooling the compositions, it is inherent that the composition will cool to 
room temperature following the deposition step. 

5. Aldrich fails to explicitly disclose preparing a liquid chocolate composition as the 
second composition, although Aldrich does disclose that chocolate can be used as the 
second component. Aldrich also fails to disclose subjecting the chocolate composition 
to shear of greater than 100 1/s before co-depositing it in the molds. 
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6. However, Franke discloses a method of processing chocolate for use in 
confectionary products which includes subjecting a liquid chocolate composition to a 
shear of greater than 100 1/s (translation,p.2, para. 8, discloses a chocolate fluid 
conching process using a shear gradient of 100-800 1/s). 

7. It would have been obvious to one having ordinary skill in the art at the time of 
the invention to combine the method of making a filled confectionary article as 
disclosed by Aldrich, with the use of the chocolate processing steps disclosed by Franke 
to allow the use of a chocolate core, because subjecting the chocolate to shear allows the 
production of chocolate with flow properties desired for use in confections (translation 
of Franke, p.2, para. 8). 

8. Regarding claims 2 and 3, the shear disclosed in Franke (translation, p.2, para. 8) 
overlaps these ranges. 

9. Regarding claim 4, Aldrich discloses that the candy composition is a hard candy 
composition (column 3, lines 4-10), and that the first temperature is 143° C (column 4, 
line 65). 

10. Regarding claim 5, Aldrich discloses that the second temperature is 38° 
C(column 4, line 65-66). In the context of the specification and claims of the pending 
application, this temperature is within the range specified by the temperature of 'about 
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40° C. Ortho-McNeil Pharm., Inc. v. Caraco Pharm. Labs., Ltd., 476 F.3d 1321, 1326, 81 
USPQ2d 1427, 1432 (Fed. Cir. 2007) 

11. Regarding claim 6, Aldrich further discloses using milk based products like 
chocolate, therefore disclosing using milk chocolate, as a core ingredient (column 3, 
lines 30-35). 

12. Regarding claim 7, Aldrich in view of Franke does not disclose adding dark 
chocolate to milk chocolate. However, the term "up to" includes zero as a lower limit, In 
re Mochel, 470 F.2d 638, 176 USPQ 194 (CCPA 1974); 

13. Regarding claim 8, Franke further discloses a stage wherein liquid cocoa 
butter(fat) is added in an amount to comprise 4-15% of the chocolate mass (Derwent 
abstract, para. 2). It would have been obvious to one having ordinary skill in the art at 
the time of the invention to modify the method of Aldrich with the addition of fat as 
disclosed by Franke, because adding fat to the chocolate mixture transforms the 
chocolate from a pasty mixture to one that is pumpable (Franke translation, p. 3, para. 
12). 

14. Regarding claim 9, Aldrich further discloses depositing the core composition 
through a nozzle (column 2, lines 63-68). This will generate a shear force on the 
composition before it is deposited. It would have been obvious to one having ordinary 
skill in the art at the time of the invention to adjust the shear generated by the nozzle in 
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order to produce chocolate with the flow properties desired (translation of Franke, p.2, 
para. 8), for the intended purpose, since it has been held that discovering the optimum 
value of a result effective variable involves only routine skill in the art. In re Boesch, 617 
F.2d 272, 276, 205 USPQ 215, 219 (CCPA 1980) 

15. Regarding claim 10, the method of Franke applies high shear to chocolates to 
provide them with refined rheological and sensory properties before being used in 
confectionary applications (translation p. 1, para. 2). Therefore, in practicing the method 
of claim 1 as disclosed by Aldrich and Franke, it is obvious that the chocolate 
composition is subjected to shear before being co-deposited on the confectionary article, 
because the shearing step of Franke occurs in the production of the coating chocolate. 



16. Claims 11-14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Aldrich (US #4,517,205, hereafter Aldrich) in view of Franke (DE 19503635, English 
translation, and Derwent Abstract, hereafter Franke) as applied to claim 9 above, in 
further view of Cully (WO 96/39045, hereafter Cully). 

17. Regarding claim 11, Aldrich in view of Franke discloses the method of claim 9, 
but fails to disclose subjecting the chocolate composition to a pre-shear prior to step (iii). 

18. However, Cully discloses a method for processing chocolate which includes 
subjecting the chocolate to high shear prior to molding it (p. 2, lines 1-25, p.6, lines 5-10). 
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19. It would have been obvious to one having ordinary skill in the art at the time of 
the invention to combine the method of Aldrich in view of Franke, with the application 
of pre-shear as disclosed by Cully, because subjecting the chocolate to pre-shear reduces 
the viscosity of the chocolate, resulting in improved smoothness (Cully, p. 1, line 3-8). 

20. Regarding claims 12-14, the shear is disclosed to overlap this range between 
3000-5000 1/s (Cully, p. 6, lines 5-10). This pre-shear is greater than the high shear of 
100-800 1/s disclosed by Aldrich in view of Franke. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ANDREW KRAUSE whose telephone number is 
(571)270-7094. The examiner can normally be reached on 7:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Callie Shosho can be reached on (571)272-1123. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ANDREW KRAUSE/ 
Examiner, Art Unit 1794 



/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1794 



